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EDITORIAL 


Your Rights in Case of Arrest 


One of the greatest dangers that the homosexual faces is ignorance 
of the basic rights he is guaranteed by the law. Much education is needed 
in this area in order to overcome fear, and to guard against illegal search 
and seizure and illegal arrest. 


There is evidence in almost every State in the Union that persons are 
often seized without warrant, denied the right to post bail and prevented 
from contacting the outside world or a lawyer. This despite the guar- 
antee of the 14th Amendment to the Constitution which declares: 
“Nor shall any state deprive any person of life, liberty, or property 
without due process of law.” 


in some cities arrests are made on trumped up charges of “suspicion 
of vagrancy and disorderly conduct” to bring people in for questioning. 


What recourse do victims of such happenings have? They may bring 
a suit against the police for violation of constitutional rights. Another 
means is to complain to the police commissioner. A third means is to 
appeal to the courts for reversal of a conviction that resulted from il- 
legal arrest. 

Following are your rights in case of arrest. If some of the advice. 
formulated by competent legal counsel comes as a surprise, it serves 
again to remind us of the general ignorance of the law. ONE suggests 
study of these points: you might even want to carry them with you in 
your wallet. 


1---If an officer tries to arrest you, he should have a warrant, unless a 
misdemeanor (minor violation) or a felony (serious violation) has 
been committed in his presence, or he has reasonable grounds to be- 
lieve that the person being arrested is guilty, 


<—-lf he has no warrant, ask what the charge is. If it is not as explained 
to you in #1 above, go along but under protest made before a witness 


if possible. DO NOT RESIST PHYSICALLY. 


3-—Give no information. You may, but you do not have to give your 
name and address. Do not talk to any policeman. 


4—Q—Why did you commit this crime? 
A—D’m not guilty and I'd like to see my lawyer before making a 
statement. 
Q—How long have you been a lewd vagrant? 
A—TD’m not guilty and I'd like to speak to my attorney, please. 


Q—Have you been arrested for this before? 
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A——D’'m not guilty and my attorney would rather I speak through 
him. 

Q—Nice day isn’t it? | 
A-——-Pm sorry but I'd like my lawyer’s advice before making a state- 
ment, 


o—Deny all accusations with, “I’m not guilty, and I'd like to contact 
a lawyer.” Otherwise your silence before witnesses could be construed 
as consent in court. 


6— If an officer insists on taking you to jail, ask when you are booked 
(registered) what the charges are. 


7-—Insist on using a phone to call your family or a lawyer. 


3$—Do not sign anything. Take the badge numbers of arresting officers. 


9—You have the right to be released on bail for most offenses. Have 
your attorney make arrangements. Or you can ask for a bail bondsman. 
For a fee he will post (deposit with the police) the amount needed for 
your release. 


10—Under no circumstances do the police have the right to manhandle, 
beat, or terrorize you. REPORT ALL SUCH INCIDENTS. 

L1—If you do not have a lawyer by the time you plead guilty or not 
guilty, remember this: You are entitled te a lawyer. Ask for a postpone- 
ment until you get legal representation. 

12—-PLEAD NOT GUILTY. 

13—Ask for a trial by jury unless your lawyer advises otherwise. 
14-You are not required to testify against yourself in any trial or 
hearing. 

15—If you are questioned by a member of the FBI you do not have to 
give an answer. Contact your lawyer immediately so that your rights 
ean be protected. 


Alison Hunter 
W omen’s Editor 
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OCTOBER 1954 
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COURT UPHOLDS 
OSEXUAL RIGHTS 


There have been those homosexuals during ONE Magazine's 
struggling existence who have been sceptical of the results of 
our efforts. Without the aid and often with the ill-will of these 
and other individuals, we have continued to propagandize in 
favor of the homosexual—attempting to bring about understand- 
ing, acceptance, and status for the group, to chart its history, to 
report through news and fiction and science etc. the growth of 


ine movement, the position and place and lives of homesexuals 
everywhere. 
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There have been others, of course—thousands of loyal friends 
and supporters who have stood up fearlessly and allowed them- 
selves to be counted, who believed in themselves as homosexuals 
and in the not always tangible works of ONE. To these ‘‘proud 
and unashamed" homosexual men and women go the glory of 
the January 13th decision of the U. S. Supreme Court in favor of 
ONE Inc. vs. the U. S. Post Office on the matter of homosexual 
obscenity. 


By winning this decision ONE Magazine has made not only 
history but law as well and has changed the future for all U. S. 
homosexuals. Never before have homosexuals claimed their 
right as citizens. Not even the Berdache, nor the Greeks, nor 
the Napoleonic Code, nor Wolfenden ‘‘recommendations,"’ nor 
The American Law Institute ‘‘recommendations'’ have managed 
to mean so much to so many. ONE Magazine no longer asks for 
the right to be heard; it now exercises that right. It further requires 
that homosexuals be treated as a proper part of society free to 
discuss and educate and propagandize their beliefs with no 
greater limitations than for any other group. 


By simply not finding ONE Magazine obscene, the Supreme 
Court has completely and unanimously reversed the Post Office 
ban on the mailing of our October 1954 issue which is immedi- 
ately once again available both on news stands and on order 
directly from us. The Supreme Court has also reversed the evil 
and immoral wording of the ruling of Judge Thurmond Clarke 
and later that of Appellate Judges, Barnes, Hamley, and Ross. The 
decision has further dealt a blow to the censorship activities of 
.Los Angeles Postmaster Otto K. Olesen. The New York Times has 
this to say about the decision: ‘The court today reversed a post 
office ban on a magazine, One, which deals with homosexuality. 
The petition for review filed by the lawyer, Eric Julber of Los 
Angeles, had apparently raised only one question: was the maga- 
zine ‘obscene’ within the statute banning importation of obscene 
matter? The court's order appeared to answer: No. 


‘The decision, so interpreted, means that the Supreme Court 
is insisting on a rigorous, narrow definition of ‘obscenity.’ It 
means, as one lawyer put it, that ‘the court is going to keep a real 
weather eye out itself to prevent censorship of anything but what 
might be called hard-core pornography’.’' 


We wish to express our sincere thanks to each and every per- 
son who helped through contributions, through encouragement 
and in other ways to make possible this great victory. 
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THE LAW 


A DISCUSSION OF ENTRAPMENT 


“Police officers are empowered to 
capture criminals, not to create them.” 

These words. used in an early lead- 
ing case on entrapment, have formed 
the basis of much subsequent legal 
discussion on the topic. The law of en- 
trapment is one which is still not ful- 
y clear in the law; it has many con- 
tradictions; and it is particularly baff- 
ling to and subject to misunderstand- 
ing by laymen. 

It is important to grasp first one 
fundamental concept: that “entrap- 
ment” is not a crime. With certain 
exceptions an officer who entraps a 
defendant into the commission of an 
offense he would not have otherwise 
committed is not guilty of a crime, at 
least under State law. He is merely 
»veractive in procuring arrests. Per- 
haps, under such circumstances. he may 
be liable to the defendant in a civil 
iction for money damages; but he has 
committed no crime. 

What. then is the much-discussed 
‘entrapment’? It is a defense, to be 
raised by an accused. One who has 
committed an offense is permitted to 
raise as a defense the fact that the 
idea of the offense did not originate in 
his mind, but that he was lured, per- 
suaded, duped or seduced into acts he 
did not intend to commit by an over- 
zealous police officer. 

The defense of entrapment is an old 
one in the law. It existed in common 
law in England, centuries ago, and has 
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The following is the second in a series 
of articles by ONE’s legal counsel on‘ 
aspects of the law deemed by the Editors 
to be of interest and importance to ONE's 
readers. Other articles in this series will 
follow in subsequent issues. 


always been a part of American law. 

A famous series of “entrapment” cases 

in American histotry arose during the 

last century, when over-zealous lquor- 

enforcement officers used the follow- 

ing device: they swore in as a deputy’ 

and one of their number a full-blood- 

but one who was indistin- 

from a white Caucasian. 

idian deputy would go into a 

a drink, and, having been 

served, arrest the bartender for having 

sold liquor to an Indian in violation 

of law. These convictions were re- 
versed. 

A statement of the general rule in 
modern law is: “Where police officers 
incited, induced, instigated or lured 
the accused into committig an offense 
which he otherwise would not have 
committed and had no intention of 
committing, entrapment exists and the 
defendant, though he has committed the 
ll not be convicted.” 

On the other hand, this statement 
of law is alway 


offense wi 


Ss qualified with an- 
other: “It is not a defense that an of- 
ficer has set a plan to capture a crim- 
inal, and to secure evidence of guilt 
against him, or has created circum- 
stances in which the criminal can com- 
mit the offense.” 

Or, as it has sometimes been stated, 
the critical point is: In whose mind did 
the crime originate, the officer’s or 
the defendant’s? If in the mind of the 


latter, no entrapment exists. 
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It will be obvious to the perceptive 
reader of these statements that the 
question of where the line is to be 
drawn is a very difficult one indeed. 
and often not capable of determination 
except by the intuitive feelings of a 
judge or jury. Perhaps an analysis of 
the types of cases in which entrap- 
ment claims are frequently made will 
illustrate the problem more clearly. 


The first situation is that where 
an officer offers to buy a prohibited 
article, and the defendant is willing 
to sell, This can arise in narcotics cases, 
liquor cases or in prostitution. In these 
cases, it is no defense that the officer 
disguised his identity. Where the de- 
fendant is motivated by a desire for 
money, there is no entrapment by an 
officer who offers money. 

The second type of case involves 
more active activity on the part of the 
officer. He may secure the confidence 
of a thief and loan him a gun with 
which to commit a robbery; he may 
pretend to be an accomplice; he may 
take narcotics into a city and there- 
by attract narcotic peddlers eitteias 
to buy, In these situations, the officer 
creates situations which make . easier 
for a criminal to commit an offense 
which he seeks an opportunity to 
commit. The idea for the offense has, 
however, originated with the defend 
ant. 

key-. In the third situation, the officer 
suggests the commission of the crime. 
He overcomes the defendant’s unwil- 
lingness by threats or appeals to sym- 
pathy, pity or friendship. In this situa- 
tion, entrapment exists. (For example, 
in a famous case, a prostitute induced 
a man to live with her outside of 
wedlock. She had been hired to do 
so by police. who arrested the man 
for violation of a morals law. It was 
held the man had been entrapped.) 
But in this situation, the proof of the 
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defendant’s reluctance must be clear 
and overwhelming. CASES ARE EX- 
TREMELY RARE IN WHICH A 
CLAIM OF ENTRAPMENT IS SUC- 
CESSFUL AS A DEFENSE. 


In situations of homosexual life, w 
can apply the law as obtained from 
the above situations and lay down the 
following general rules, dependent in 
each case, of course, upon the parti- 
cular facts: 

It is obvious that, for instance, a 
homosexual who makes the acquain- 
tance of a strange man, perhaps in a 
public place, and proposes to him the 
commission of an illegal act, cannot 
urge the defense of entrapment, even 
though the stranger was a vice-squad- 
der “staked out’ as a decoy to attract 
such defendants 

If, in the same situation, it was the 
vice-squadder who proposed the illegal 
act, the same would be true. A MERE 
SOLICITATION BY A VICE SQUAD 
OFFICER DOES NOT CREATE EN- 
TRAPMENT. These cases are similar 
to situation (2) above: the officer has 
merely created a situation in which 
a defendant can commit an act with 
more ease, 

Only in the third situation can en- 
trapment truly be claimed: If the of- 
ficer “picks up” the defendant, gains 
his acquaintance, proposes the act, and 
proceeds to overcome the defendant's 
genuine reluctance and unwillingness 
by appeals to sympathy, pity, friend- 
ship, etc., camineed exists. but IF, 
AND ONLY IF the defendant was in 
fact unwilling, and the officer’s ap- 
peals were such as to leave no doubt 
that he was the procuring party 

To prove such a state of fact re- 
quires a strong degree of proof; ob- 
viously, the defendant is forced to take 
the stand in his own defense, and his 
version of the facts must be so strong 
and believable as to convince a judge 
or jury of its truth and validity, 
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YOU & the LAW 


by J. B. Tietz 


) The following article reproduces in full a paper delivered at ONE's Aneocal 
| Midwinter Institute, during the morning session, January 26, 1957. The au- 
‘thor, a heterosexual Los Angeles attorney, has for the past ten years been 

' treasurer of the Southern California Chapter of the American Civil Liber- 

ties Union, 


= open staff meeting of 
Mine Cedars - prrien Ps sychi atric Clinic. I chases the platform with 
naa: FI psychiatrist and, since | believe you will be interested in the two 
RS < opening paragraphs of his paper, and because I have plans for an ex- 
panded revision of my own paper, I am prefacing my discussion by his open- 
ing comments, 


Homosexuality is as ancient as man. It has been noted among earliest 
primitive cultures. The Tahitians ne Negroes of Zanzibar, the Indians 
from the Eskimos of Alaska to the ‘coastal regions of zil, the Papuans of 
New Guinea, and the primitive Australians have had sexual customs 
that were frequently related to their religious pra tices “Maey ancient cul- 
tures accepted homosexual practices for methods of birth control, during 
military activity, and religious rites. The Egyptians, Greeks, Carthagini- 
ans, Scythians, Normans, Celts, and Tartars openly practiced homosexual- 
ity. The Hindu and Juda ic -Christian C cultures, however, have always looked 
with abhorrence on these method sexual expression and have forged se- 
vere taboos and severer seneltne. against it, But in spite of edicts, exor- 
cism, excommunication and over-zealous punishment homosexuality has 
survived, And it has remained, as it has always been, ubiquitous, involving 
about two percent of the population of the world, hur sickly a over geographical, 
racial, social, legal, economic, intellectual, nationa! and occupational bar- 
riers, and remaining an immutable constant. 

While society made pious attempts to stamp our homosexuality with fire, 
sword, imprisonment, intimidation and social opprobrium, a small group of 
philosophers, artists, writers and scientists speculated concerning its na- 
ture, These incredible Greeks again evolved a conception that is the basis 
of our modern scientific theory. The sculpture, literature, mythology, phil- 
osophy and ethics of the Greeks revealed man’s nature as organically bi- 
sexual. Over 2,000 years later, the theory of organic bisexuality was reviv- 
ed by the philosophers Hossl, Ulrichs, and Schopenhauer, Darwin and other 
evolutionists were able to postulate latent bisexuality and gave a firm scien- 
tific base for the previous speculations, Krafft-Ebing, Moll, Westphall, and 
Hirschfeld, working in the field of clinical psychiatry, were able to collect 
clinical evidence for this hypothesis, Finally embryologists, physiologists, 
and biologists confirmed the organic bisexuality of man and were able to de- 
monstrate experimentally that this may account for man’s homosexuality, 


The term homosexuality was originated by a medical writer in 1869,(1) 
Although it is presently a commonly accepted and precisely defined term 
among the medical profession, this is not yet true in the legal profession, 

A search of the index to the entire statutory law of California failed to 
disclose a single use of this term. A search of the penal code provisions of 
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During the Middle Ages the problem of sex variants was dealt with in 
the same manner as that of heresy and witchcraft. Havelock Eilis states that 
in 1750 two pederasts were burned in France and that only a few years before, 
the Revolution a Capuchin monk was also burned, 

All during these 1,300 years the sin and sacrilege of sodomy was the 
ground for the imposition of punishment, The Church had a maxim, “Sodomy 
is high treason against the King of Heaven,” The fact that it was considered 
a religious offense is most likely the reason the Code Napoleon omitted pun- 
ishment for it. 

The modern French law makes a clear and logical distinction between 
crime on the one hand and vice and irreligion on the other, only concerning 
itself with crime, Homosexual practices in private, between two consenting 
adult parties, whether men or women, are absolutely unpunished by the Code 
Napoleon and by French law of today, Only under three conditions does the 
homosexual act come under the cognizance of the French law as a crime: (1) 
When there is public outrage, i.e, when the act is performed in public or with 
2 possibility of witnesses; (2) When there is violence or absence of consent, 
in whatever degree the act may have been consummated; and (3) when one of 
the parties is underage, or unable to give valid consent, 


This method of dealing with unnatural offenses has spread widely, at first 
because of the political influence of France, and more recently because such 
an attitude has commended itself on its merits, In Belgium the law is simi- 
lar to that of the Code, as it is also in Italy, Spain, Portugal, Rourmania, Ja- 
pan and numerous South American lands, 

English speaking authorities on the subject are in general agreement with 
this philosophy, and, although our statutes lag behind, our law enforcement 
officers, as I will later show, generally try to observe these logical distinc- 
tions, 


As Havelock Ellis points out, (4) the question of homosexuality is a social 


problem. Within certain limits, the gratification of the normal sexual impul- 
sé, even outside marriage, arouses no general or profound indignation and is 
regarded as a private matter; rightly or wrongly, the law regards the prati- 

fication of the homosexual impulse as a public matter, The lew is in accord 
with what seems to be public opinion, Thus it happens that whenever a man 

is detected in a homosexual act - however exeraplary his life may previous- 

ly have been, however admirable it may still be in all other relations - near- 
ly every ordinary normal citizen, however licentious and pleasure- loving 

his own life may be, feels it a moral duty ‘ti regard the offender as hopeless- 
ly damned and to help in hounding him out of society, 

Alfred W, Herzog, when editor of the Medico- Legal Journal, said: 

“ Whether indulgence in a certain act of homosexual intercourse was an 
irresistable or controllable impulse may be difficult to determine, 

“We should, however, say that every homosexual is mentally abnormal 
by nature and should not be held responsible for his sexual inclinations and 
an occasional indulgence therein, except he thereby offends common decency 
or induces children to submit to his sexual practices, £5) 

Ellis expresses the opinion(>) that legislation against homosexuality “has 
no clear effect either in diminishing or increasing its prevalence.” 

In England the law is exceptionally severe; yet, to again use Ellis as an 
authority, according to the evidence “ of those who have an international ac- 
quaintance with these matters, homosexuality is fully as prevalent as on the 
Continent; some would say that it is more so, Much the same is true of the 
United States, though there is less to be seen on the surface. It cannot, there- 
fore, be said that legislative enactments have very much influence on the pre- 
valence of homosexuality. The chief effect seems to be that the attempt at 
suppression arouses the finer minds among the sexual inverts to undertake 
the enthusiastic defense of homosexuality, while coarser minds are stimula- 
ted to cynical bravado.’ 
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victim to the law, but over 3,000 are victimized by Micciunelins rs, 

lf Hirschfeld is correct, it me: appare nit a very small proportion of homo- 
sexuals are prosecuted, Thi Yet there are over 200 ar- 
rests in the city of Los 288 A, the most serious 
of the sections, and there eported cases, Since my audi- 
ence is composed of case comes to be ” re- 
ported.” 
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“California Penal Code Section 28 6. (C rime ag ature: punishment. ) 
Every person who is guilty of the infamous c1 o e ° gainst nature, committed 
with mankind or ae ‘hab! onment in the State 
prison not less than on 

Since the section 5 
ones that are pertinent 

“Section 287 Penetrati On 
penetration, 
ture. 

“ See 288: (Crimes against children: Lewd civious acts: Punish 
ment,} rho li wilfull lewdiy commiut any lewd es lasci- 
vious act i: provided for in 
part one of this code nember easene. 
of a child under the intent of arousing, ap- 
pealing to, or gratifying the lust or passions or desires of such per- 
son or of such child, shal guilty a felony and shall be imprisoned in the 
State prison for a term of one year to life, 

“Section 288a: (Sex perversions: Punishms Any person participating 
in the act of copulating the mouth of one person n h the sexual organ of ano- 
ther is punishable by imprisonment in the State prison for not exceeding fif- 
teen years.” This section read, as just quoted, until the last several ses- 
sions of the legisiature, when to the above wags added the following: 

“ ... or by imprisonment in the county jail not to exceed one year; pro- 

vided, however, whenever any person is ‘found guilty of the offense spe- 

cified herein, and it is charged and admitted or found to be true that he is 
more than 10 years older than his coparticipant in such an act, which co- 
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participant is under the age of 14, or that he has compelled the other's 
participation in such an act by force, violence, duress, menace, or threat 
of great bodily harm, he shall be punished by imprisonment in the State 
prison for not less than three years, The order of commitment shall ex- 
pressly state whether a person convicted hereunder is more than 10 years 
older than his coparticipant and whether such coparticipant is under the 
age of 14, The order shall also state whether a person convicted here- 
under has compelled coparticipation in his act by force, violence, duress, 
menace, or threat of great bodily harm, (Am, Stats, lst Ex, Sess. 1950, 
ch, 56, Section 1; Stats. Ist Ex, Sess, 1952, ch, 23, Section 3; Stats. 1955, 
ch. 274, Section 1,)” 


Section 288a was enacted by the legislature because one of our Supreme 
Court decisions(8) held that Sectioh 286 covered only acts of pedication (both 
human and bestial) but did not cover fellatio, 

When the first version of Section 288a was enacted in 1915, declaring 
fellatio and cunnilingus felonies, it was declared unconstitutional on two 
grounds: one, because our constitution requires all statutes be in the Eng- 
lish language and, second, because it lacked a definite technical meaning, 
ne 7 it sometimes was used to refer to both the passive and the active par- 
ty. 

Thus we have the present Section 288a, passed in 1921, which I just read, 
Its constitutionality has been upheld against the attack cf vagueness and un- 
certainty (10 

There are a few other code sections I should at least mention, for you 
should know of their existence, The legislature ten years ago added a pro- 
vision(!1) that all persons ever convicted of any type of sex offense must 
register with either the county sheriff or the local chief of police, 

There are also the Welfare and Institution Code Sections(12) providing 
for the deterrnination of sexual psychopaths and for their incarceration in 
State mental hospitals. 

Next, we will look at enforcement of the penal statutes, After a police of- 
ficer arrests the suspect the problem becomes one for the District Attorney, 
the county law officer having the responsibility of prosecuting violations of 
State statutes, If he thinks a prosecution under one of the felony sections I 
have just read is not indicated, for any one of several reasons, he still might 
issue a felony complaint on the reasoning that the defendant will thereby be 
induced to plead guilty to a misdemeanor, that is, a lesser charge, For ex- 
ample, prosecuting attorneys are generally willing to accept a plea of vag- 
lewd (lewd vagrancy) when the act and circumstances do not involve children, 
public outrage or violence, The District Attorney's office often anticipates 
such an outcome and where the offenders are both mature men and the of - 
fense not too public, they will not file a felony complaint but will turn the 
matter over to the city prosecutor where a misderneanor complaint or vag- 
lewd complaint is issued, 


Next we come to the trial courts, The philosophies of the trial judges 
are varied and they range all the way from ignorant leniency and ignorant 
savagery to the same views on punishment entertained by psychiatrists. 

The final phase of judicial procedure is the appellate court. The Califor- 
nia homosexual cases reported are surprisingly many, Not all questions, 
however, have been decided, For example, there is not a single reported fe- 
male homosexual case, 


Although the appellate courts have not construed the statutes with res- 
pect to female homosexuals, the prosecutors and the trial judges entertain 
no doubts on the equal applicability of the statutes and so apply it in the com- 
paratively few female cases that arise. 


Time limitations forbid more than a few glances at the considerable body 
of law on our subject that has been written by our reviewing courts: 
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First, proof of the act, In the absence of eye witnesses, it has been cial 
that foreign substances such as sperm or fecal matter are proofs that suppo 
a judgment of conviction, Anal lacerations and foreign lubricants are not in- 
frequently used as corroborative ic 

Where eyewitnesses are used the usual criminal law rules with respect 
to accomplices apply. That is, the uncorroborated testimony of an unwilling 
partner will support a conviction, but the uncorroborated testirmnony of an 
accomplice will not, as in all criminal cases, testimony of an accomplice 
must be corroborated to su in a li i Who is an accomplice is a 
question for the jury under prope: ruction from the court, A few years 
ago there were three important d ons on this point, Briefly, the cases 
held that ordinarily a child : 3 : 2 $s not regarded as an accomplice (13) 

There is an appellate d you ray find interesting, It was a case in- 
volving three physicians, a case, I hasten to add, where the role of each phys 
ician was contined to that of expert witness. The defendant pleaded cuilty 
and made an application for determination of sexual psychopathy, The court 
appointed a pane! of three experts and ee gave ny a Z-1i decision, The 
trial court reached a conclusion c ‘ to tha ne majority of the ex- 
perts and the trialc rt s right to go counter to the experts was upheld by 
the reviewing court, 


ou 
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We will look at one more phase of the subject before harass ioe. 2 What is 
é ee n? ina prosecution agains t the active party it is of course no de- 
fense\!5) to show the ssive party consented because the act itself is a 
crime, [tis a crime like wie rather than rape or battery, However, it 
has some resemblances to rape, for neither requires proof of emission and 
in both there must be some proof of penetratic ate matter how slight. 

The problem of proof of Leith ion can perhaps | illustrated by 
two recent cunmilingus cases ough each of these cases was based ona 
heterosexual incident, In one kni as / Angier case\!9) the court held: 
“The word copulation has never had the meaning of a mere contact, A mere 
contact, either by a licking or a kissing cannot be construed to mean a co- 
pulation.” In the later, Coler tTaan case\*'/ the conviction was upheld and the 
Angier case distinguished the reason that in the Coleman case there was 
testimony that the act was continuous for a period of five to ten minutes, Lo- 
gically, of course, the time element shouldn't be sc important, but since these 
are the only reported cas in California, we should be grateful for at least 


this much guidance, 


In conciuding, i desire to point out that the courts gener ally try to pive 
defendants in such cases, at least those who have no records on the particu- 
lar or related sexual ceil careful consideration, 
true of the appellate courts who have stated on more than one . ision that 
they believe they should look very closeiy into the stenopraphic 3 ecued of 
the trial, since the crime is an offen easily charesed and difficult to defend, 
and because the proof is often based on eerie of accomplices, a type of 


testimony always to be recarded with suspic 


© 


RIO Ale Dre rer errs a INN BOT AY yl Te AP PEATE NE GAP APT MEE LAINE EA ORATOR ae Rtn ee 


References: 
eee? 9 rer eee 0 


1) G, Legman, in his Glossary to Henry's 
the origination to Binkert. 
Dr. A, W, Herzog, “ Medical Jurisprudence” 
Herzog, ibid p, 565 
“Studies in the Psychology of Sex,” Vol. on Se 
“Studies in the Psychology of Sex,” Vol, on 
Ellis, [bid, p, 350 
Jahrbuch fur sexuelle Zwischenstufen, April, 1913 





THEUTLEY C0 EP 


(8) 116 Cal, 658 

(9) 129 Cal, 581 

(10)82 C.A. 17 

(11)P.C. Sec, 290 

(12)W. & I. Sec, 5500, 5502, 
5512 

(13)74 C.A. (2) 270 
(C£.103 Cal,508) 


(14)75 C.A, (2) 907 


.(15)164 Cal.143 (people v. 


Dong Pok Yip.) 
16)44 C.A, se 
17)53 C.A, (2) 18 


{18)103 Cal, 508 


REGISTRATION LAW DEALT BLOW 


“A sex offender who has qualified 
for probation and has been released 
from ‘all penalties and disabilities’ as 
provided by the Penal Code, cannot be 
tried for a public offense if he fails to 
register a change of address. 

“So the California State District 
Court of Appeals held in an opinion on 
file in San Francisco. The opinion was 
written by Justice Fred B. Wood, with 
Presiding Justice Raymond E. Peters 
and Justice A. F. Bray concurring. 

“The opinion, which granted a 
peremptory writ of prohibition, is di- 
rectly opposite to findings of the At- 
torney General’s office, which held 
that it is mandatory for probationers 
convicted of sex offenses to register 
under the provisions of Section 290 of 
the Penal Code, even after their re- 
ports have been cleared through appli- 
cation of provisions of Section 1203.4, 
Penal Code.” 

The above is a portion of the intro- 
auction to the decision of the appeal 
case successfully argued by San Fran- 
cisco Attorney Kenneth C. Zwerin. 

In a letter to ONE Magazine Mr. 
Zwerin further explains: “For some 
time | have been disturbed over the 
provisions of Section 290 of the Penal 
Code, which requires certain con- 
victed sex offenders to register with 
a law enforcement agency each time 
the offender changes his residence. 
1 have felt the section was not con- 
stitutional because it made an arbi- 
trary distinction between sex offend- 
ers and other convicted criminals and 
because, at most, this section is but a 
law enforcement technique designed 
lor the convenience of law enforce- 
ment agencies, through which a list of 


the names and addresses of certain 
offenders then residing in a given 
community is compiled and that the 
disclosure is merely a compilation Of 
former convictions, publicly recorded 
in the jurisdiction where obtained 
and, in the case of California, in Sac- 
ramento as well. 

“A partial clarification of this sec- 

tion now exists as a result of the de- 
cision of the District Court of Appeals 
which has determined that the regis- 
tration requirement is not applicable 
fo one who has been granted proba- 
tion and subsequently had his proba- 
tion terminated. In other words, the 
requirement of registration ended 
with the successful termination of the 
probation. The court refused to pass 
on the constitutionality of the section, 
holding that it was not necessary for 
its present decision. 
“A great deal of credit?’ Mr. 
Zwerin continues, “should be given 
the San Francisco Adult Probation 
Officer who encouraged me to file the 
petition and to the ,individual who 
permitted his name to be used in the 
petition and was not abashed to have 
posterity ascertain that he had suf- 
fered a felony conviction for a sexual 
offense.” 


It should now be the duty and pleas- 
ure of every homosexual living in 
California who has been convicted of 
a sex crime which led to probation, to 
go to his attorney and have those 
technicalities performed which will re- 
lease him from the onus of sex regis- 
tration. 
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